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\ Court of Appeals of the District of Columbia. 

» i 

No. 3369. f 

i 

Francis Holley, Appellant, I 

| 

vs. i 

William A. Smalley, Executor, &c. 

i 

— 

a Supreme Court of the District of Columbia. 

At Law. No. 61116. j 

William A. Smalley, Executor of T. S. Leach, Deceased, Plaintiff. 

VS. 

Francis Holley, Defendant. 

United States of America, j 

District of Columbia, ss: \ 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at jthe times 
hereinafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 

1 Declaration, etc. 

Filed March 8, 1918. 

In the Supreme Court of the District of Columbia). 

At Law. No. 61116. j 

William A. Smalley, Executor of T. S. Leach, Deceased, Plaintiff. 

vs. i 

Francis Holley, Defendant. 

First Count. The plaintiff, William A. Smalley, Executor of the 
Estate of T. S. Leach, Deceased, sues the defendant, Francis Holley, 
for that; heretofore; to wit: on the 1st day of July, A. D., 1917, the 
defendant by his promissory note, now overdue, promised to pay to the 
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plaintiff's testator, by the name of Theodore S. Leach, $3,923.47, on 
demand, but did not pay the same. 

And the plaintiff claims $3,923.47, with interest thereon, from the 
1st day of July, 1917, besides costs. 

Second Count. The plaintiff, William A. Smalley, Executor of the 
Estate of T. S. Leach, Deceased, sues the defendant, Francis Holley, for 
money lent by the plaintiff’s testator to the defendant; and for money 
paid by the plaintiff’s testator for the defendant at his request; and 
for money received by the defendant for the use of the plaintiff ; and 
for money found to be due from the defendant to the plaintiff on 
accounts stated between them. 

And the plaintiff claims $3,923.47, with interest from the 1st day 
of Julv. 1917, according to the particulars of demand hereto annexed. 

A. COULTER WELLS, 

Attorney for Plaintiff. 
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Affidavit of Merit. 


City of Philadelphia, 

State of Pennsylvania, ss: 

I, Francis S. Mcllhenny, being first duly sworn depose and say: 
that I am Agent for the plaintiff herein; that the above named de¬ 
fendant, Francis Holley, is justly indebted to the said plaintiff herein 
in the full sum of $3,923.47 with interest from the 1st day of July, 
1917, as is evidenced by one certain promissory note, made, signed, 
executed and delivered by the said defendant to the plaintiff's testator 
herein. T. S. Leach, Deceased, which note is as follows: 

$3,923.47. July 1st, 1917. 

On demand after dale 1 promise to pay to the order of Theodore 
S. Leach Thirty-nine Hundred and Twenty-three 47/100 Dollars 
at 300 Southern Building, Washington, D. C. 

Value received with interest at 6 per cent per annum. 

No. x Due x. FRANCIS HOLLER . 


That said promissory note was delivered by the said defendant to the 
said plaintiff’s testator prior to maturity, for value received; and that 
although dematid has been made by the said plaintiff of the said 
defendant to pay the said note, he has not, nor has anyone for him, 
paid the same, or anv part thereof, and there is now due andi owing 
to the plaintiff,hv the defendant, the sum of $3,923.47, with interest 
thereon from the 1st day of July, A. D., 1917, exclusive of all set-offs 
and iust grounds of defense. 

J FRANCIS S. McILHENNY, 

Agent for Plaintiff. 

3 Subscribed and sworn to before me this 6th day of March, 

A. D., 1918. 

r SEAL.l LENETTE MACBEATH, 

Notary Pu blic. 

Commission Expires January 22nd, 1921. 
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Pleas. 


Filed April 9, 1918. 


Comes now the defendant Francis Holley, by his attorney, and for 
Pleas to the declaration in the above entitled case, says: 


1. He did not promise, as alleged. 

2. He is not indebted as alleged. 

3. He never was indebted as alleged. 


LEONARD J. MATHER, 

Attorney for Defendant. 

j 

! 

Affidavit of Defense. 

I 

* * * * * sjc | s|c 

j 

District of Columbia, To wit: 

Francis Holley on oath says he is the defendant naiped in the 
above captioned case, and denies the right of the plaintiff to recover 
on the note sued upon, as he, said defendant does not otee plaintiff 
the amount of $3,923.47, or any part or portion thereof, as 
4 evidenced by the note sued upon herein ; because no considera¬ 
tion was ever paid defendant therefor. 

The facts which led up to defendant signing the note Sued upon 
are these: 

Defendant is and was the Director of the Bureau of Commercial 
Economics (a corporation organized under the laws of the State of 
Delaware, having its principal office in the Southern Building, this 
City and District, and established as “an association of the govern¬ 
ments, institutions, manufacturers, producers and transportation 
lines of America and other countries, to engage in disseminating 
geographical, commercial, industrial and vocational information 
by the graphic method of motography, showing how things in com¬ 
mon use are made or produced, and under what conditions,” by 
means of reels and slides displayed in universities, colleges! technical 
and agricultural schools, public libraries, etc., etc., at the time he 
became acquainted with plaintiff’s intestate in the late fall of 1914; 
that at that time plaintiff’s inlestate was a printer by trade, and was 
doing business in Philadelphia as a member of the "partnership firm 
of Ferris & Leach at 27 and 29 South Seventh Street, that city; that 
thereafter plaintiff's intestate became very much interested in the 
work of the Bureau, and stated it was his one desire to retire from 
his active business connections in Philadelphia and devote “all his 
time, energy and money to the work of the Bureau;” that Said plain¬ 
tiff’s intestate gave up a good deal of his time, and one of }he things 
he recommended as essential to the Bureau was the getting up and 
publishing a large and expensive catalog, together with costly en- 
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graved stationerv, all of which he said he would have worked 
5 off by his firm without cost; that after the completion of 
this work and after the catalogs had been very extensively 
circulated, said plaintiff’s intestate came to the defendant on or 
about September 18, 1916, and said that he was pressed for money 
as the holders of a certain mortgage in Philadelphia were threaten¬ 
ing foreclosure <j>n land covered thereby and owned by said plain¬ 
tiff's intestate, unless more security was put up. and that he thought 
defendant should give him his note for one-half the printing bill 
aforesaid to enable him, said plaintiff's intestate, to save his prop¬ 
erty from foreclosure by putting up defendant's note, with others, 
as additional collateral security to the aforesaid mortgage; that said 
defendant then and there agreed to do this, and then and there made, 
executed and delivered to said plaintiff's intestate his promissory 
note for $1 ”>00—one-half of said named indebtedness—which said 
$1500 promissory note was accepted by said plaintiff's intestate as 
being the total amount due and owing him at that time by said de¬ 
fendant; that afterwards, to wit. November 21-24, 1910, said plain¬ 
tiffs intestate came hack to said defendant and stated that the work 
had cost a great deal more than he had supposed possible and that it 
amounted with other expenses to about $2000 more, or some $5000 
in all and represented that as he. said plaintiffs intestate, was being 
held responsible by his linn, affiant-defendant, should take up one- 
half of this additional indebtedness, which this said defendant agreed 
to do; that it was then suggested that defendant give plaintiff's 
intestate several notes in order to enable said plaintiffs intestate the 
better to have them discounted and used in liquidation of 
0 said indebtedness and accordingly said affiant thereupon 
made, executed and delivered to said plaintiff's intestate two 
additional promissory notes, each for $500, to cover said alleged 
additional indebtedness, and as well executed and delivered to said 
plaintiff's intestate four other notes (these being demand notes) 
two for $500 each, and two for $250 each, upon the promise and 
assurance that only a thousand dollar's worth of these notes were to 
l>e used and the others were to he returned to said defendant: that on 


or about. March 28. 1917. in response to frequent importunities from 
said plaintiff's intestate, said defendant sent his cheek for $800 to 
the aforesaid firm of Ferris & Leach, when it was returned by Mr. 
Leach (plaintiff's intestate) with the request that the $200 he paid 
him personally, and on March 81. 1917 a cheek for $800 was sent 
him personally on account of the* supposed existing indebtedness 
represented by the promissory notes aforesaid: that on or about 
July 1st, 1917. plaintiffs intestate said he had added together all 
defendant's indebtedness and found it amounted to $8922.47 and 
persuaded affiant to sign a note therefor, (the promissory note in 
suit) which defendant agreed to do if said plaintiff's intestate would 
assure him, said defendant, that the note would not he pressed for 
collection and furthermore would give him his word that he would 
deliver back to said defendant all his other outstanding notes given 
by said defendant as aforesaid, which said plaintiff's intestate there¬ 
upon promised and agreed to do and stated that he would look up 
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the other notes, and call in those which were outstanding, and de¬ 
liver them back to defendant, and it was upon this express 

7 promise, so given as aforesaid by said plaintiff’s intestate, 
that said note herein sued upon was given by said defendant 

to said plaintiff's intestate; but notwithstanding his promise so given 
as aforesaid by said plaintiff's intestate, he never gave back to said 
defendant his promissory notes as aforesaid which had all been in¬ 
cluded in the amount of said promissory note of $3923.47, herein 
sued upon, and none of said defendant’s said promissory notes, as 
the same had been delivered to and used by said plaintiff’s intestate, 
were ever given back to said defendant and are still outstanding, as 
affiant, believes and avers in the hands of third parties for value, and 
as the same are not barred by the Statute of Limitations, affiant fears 
that lie mav be held liable thereon at anv time; and affiant further- 
more says that said plaintiffs intestate promised to instruct his 
executor not to bring suit on said promissory note last) aforemen¬ 
tioned, to wit, the note for $3923.47, and not to press the same for 
collection, and avers on information and belief that plaintiff executor 
herein was so instructed by bis said intestate; and notwithstanding 
further that since the death of said plaintiff's intestate, inquiry of 
the aforesaid firm of Ferris & Leach discloses the fact th^t the total 
indebtedness (of which defendant agreed to pay one-half)j amounted 
only to $2919.50 instead of the $5000 as represented to this defend¬ 
ant by said plaintiff's intestate at the time he procured thej additional 
notes for $2500, as aforesaid: and accordingly said defendant did 
not owe, in all. more than $1500 (as the same is evidenced by his, 
said defendant's promissory note, delivered to plaintiff's intestate, as 
aforesaid, and still outstanding and unpaid) : yet; the prom- 

8 issory note evidencing the greater supposed indebtedness of 
$3923.47 is being pressed for collection by way of this suit, 

as it is the note sued upon herein. 

Affiant, therefore avers in defense of this action that lid has never 
been paid, nor lias he received anv consideration whatsoever for the 
said note herein sued upon, and the same is wholly without con¬ 
sideration. and therefore he does not owe the aforesaid amount of 
$3923.47, or any part or portion thereof. 

FRANCIS HOLLEY. 

Subscribed and sworn to before me this eighth day of April, 1918. 
[seal. | N. M. L. JENKINS, 

Notary Public, D. C. 

Joinder of Issue . j 

Filed September 4, 1918. i 

•* 

******;* 


1. The plaintiff joins issue upon the defendant’s first plea filed 
herein. 

2. The plaintiff joins issue upon the defendant’s second plea filed 
herein. 
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3. The plaintiff joins issue upon the defendant's third plea fded 
herein. 


A. COULTER WELLS. 


Attorney for Plaintiff. 
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Memoranda. 


November 6. 1919.—Jury sworn and respited. 

November 10. 1919.—Verdict for plaintiff' for $3,923.47. with 
interest from July 14. 1917. 

Motion tor a Xctc Trial. 

Filed November 12. 1919. 
******* 

Comes now the defendant, Francis Holley, by his attorney, and 
moves the Court to grant him a new trial in the above captioned case, 
because: 

1. The verdict was and is contrary to the evidence. 

2. The verdict \\,as and is contrary to the weight of the evidence. 

3. There is no evidence to support or justify said verdict. 

4. Of refusal by the learned court to direct a verdict for the de¬ 
fendant, there being no question of fact for the jury to determine, 
but onlv one of law for the court, viz: whether the failure of decedent 
to give up the prior notes referred to upon the execution and delivery 
to him of the note sued upon (which marked but the consolidation 
of the other notes) denoted a total failure of the consideration given 

for the execution and delivery of said note in suit. 

10 5. Of error committed by the learned court in refusing to 

allow defendant to testify in explanation of his letter to Mr. 
Francis S. Mcllhenny. dated September 12. 1017: to which ruling 
exception was duly noted. 

6. Of error committed by the learned court in referring to the let¬ 
ter from Francis S. Mcllhenny of September 10, 1917, after reading 
same, as in any way explanatory of said defendant's letter of Sep- 
tember 12th following, thereby prejudicing the jury against said de¬ 
fendant, and engendering a belief in the minds of the jurors that 
defendant was keeping vitally important testimony from them, and 
enabling plaintiff's attorney to deliberately charge defendant before 
the jury with having kept this explanatory matter from their con- . 
sideration. 

7. Of error committed by the learned court in permitting the wit¬ 
ness Smalley to testify over defendant's objection and exception 
taken, to decedent borrowing money from him from time to time 
to advance to the defendant Holley: contrary to the tenor and effect 
of Sec. 1064 of our Code. 

And upon other grounds appearing throughout the Record in this 
case. 

LEONARD J. MATIIER, 

Attorney for Defendant . 
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To R. Coulter Wells, Esq.. Attorney for Plaintiff: 

Please take notice that the above Motion for a New Trial will be 
called to the attention of Mr. Justice Siddons on next motion 

11 day, at ten o’clock A. M. or as soon thereafter as counsel can 
be heard. 

LEONARD J. MATIIER, 

Attorney for I)efendunt. 

Supreme Court of the District of Columbia. 

Friday, November 2|lst, 1919. 

Session resumed pursuant to adjournment, Mon, F. |L. Siddons, 
Justice presiding. i 

* * * * * * | * 

l 

Come now the parties hereto by their respective attorneys of record 
and defendant’s motion for a new trial is argued and submitted to the 
Court and being considered, is hereby overruled and judgment on 
verdict is ordered. 

Wherefore, it is considered that the plaintiff recover of the de¬ 
fendant, the sum of Three Thousand Nine Hundred Twenty-three 
and 47/100 Dollars ($8,923.47), with interest thereon from the 1st 
day of July, 1917, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment the defendant by his Attorney, in 
open court, notes an appeal to the Court of Appeals; whdreupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. j 

12 Memoranda. 

December 2, 1919.—Appeal bond approved and filed. 

January 5, 1920.—Time within which to submit Bill of Excep¬ 
tions extended to January 23, 1920, inclusive. ! 

Supreme Court of the District of Columbia. 

Friday, January 23i*d, 1920. 

Session resumed pursuant to adjournment, Hon F. Jj. Siddons, 
Justice presiding. | 

* * * * * * ! * 

i 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon defendant’s attorney submits to the court the Bill 
of Exceptions taken at the trial of this cause and prays that the same 
be signed and made of record nunc pro tunc, which is hereby ac¬ 
cordingly done. 
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Assignments of Error. 
Filed January 30, 1920, 


1. That the Court erred in refusing to direct a verdict for the de¬ 
fendant. and in allowing the ease to go to the jury for determination 

on legally insufficient evidence. 

» •/ 

13 2. That the Court erred in allowing the case to go to the 

jury on both counts of plaintiff’s Declaration, when there was 
no evidence whatsoever to support the second count. 

3. That the Court erred in refusing to allow the defendant Holley 
to testify in explanation of his letter written to Mr. Mcllhenny, 
under date of September 12. 1917. or testify at all in relation there¬ 
to, although said letter had been offered in evidence by the plaintiff, 
who, as well, offered testimony in relation to the same, which re¬ 
moved the inhibition of section 1064 of our Code of Laws for the 
District of Columbia and made the defendant a competent witness 
on his own behalf and for his own defense. 

4. That the Court erred in permitting the plaintiff-witness Smalley 
to be interrogated by his counsel as to the financial condition of Mr. 
Leach, the decedent, at the time of his death, and for several years 
prior thereto: when said evidence was clearly irrelevant and incom¬ 
petent, and without any bearing upon the issues being tried. 

5. That the Court erred in permitting the said plaintiff-witness 
Smalley to answer said inquiry, and in refusing to strike out said 
answer on motion seasonably made by defendant’s attorney, when 
clearly said answer was immaterial and irrelevant, and without any 
bearing upon the issues being tried. 

LEONARD J. MATHER, 

Att' for Deft. 


14 Designation of Record. 

Filed January 30. 1920. 

w 7 

****** a(c 

In preparing the transcript of record on appeal in the above case, 
the clerk will please embody the following: 

1. Plaintiff’s Declaration and Affidavit of Merit. 

2. Pleas and Affidavit of Defense. 

3. Joinder of Issue. 

4. Memo, of trial and verdict for the plaintiff November 10, 1919. 

5. Motion for new trial filed November 12, 1919. 

6. Judgment on verdict November 21; appeal noted and bond 
fixed. 

7. Memo, of filing appeal bond. 
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8. Order making Bill of Exceptions a part of the record. 

9. Assignments of Error. 

10. This Designation. 


Acceptable. 


LEONARD L MATHER, 

Attorney for Defendant. 


A. C. WELLS, 

A tt’y for Plaintiff. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61116 at law, wherein William 
A. Smalley. Executor of T. S. Loach. Deceased, is Plaintiff and 
Erancis Holley is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
18th dav of February. 1920. 

%J 4/ ' 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 

16 Tn the Supreme Court of the District of Columbia. 

At Law. No. 61116. 

I 

William A. Smalley. Executor of T. S. Leach, Deceased; Plaintiff, 

I 

VS. | 

i 

Francis Holley, Defendant. 

S 

Bill of Exceptions. 

Be it remembered that this case came on for hearing on ^November 
6th and 10th, 1919. before the Honorable F. L. Siddons, Associate 
Justice of the Supreme Court of the District of Columbia, and a jury. 

Thereupon, after the jury had been sworn, plaintiff to maintain 
the issues on his part joined, produced as a witness William A. 
Smalley, who testified that he was the plaintiff’s executor, having 
qualified as such in the City of Philadelphia, State of Pennsylvania, 
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and offered in evidence an exemplified copy of his letters testament¬ 
ary, and proved the death of his intestate. He further testified that 
lie had found among the decedent's effects the note sued upon, and 
which, upon being properly identified, was offered in evidence with¬ 
out objection. The said note reads as follows: 


$3,923.47. July 1, 1917. 

On demand after date I promise to pay to the order of Theodore S. 
Leach Thirty-nine hundred and twenty-three 47/100 Dollars at 300 
Southern Building, Washington. D. C. 

Value received with interest at six per cent per annum. 

Xo. x due x 

FRANCIS IIOLLEY. 


Plaintiff’s Counsel then announced that he rested. 

Whereupon defendant’s Counsel moved the Court to dismiss the 
second count of plaintiff’s declaration, or to instruct the jury to re¬ 
turn a verdict for the defendant upon the said second count, 
17 for the reason that no evidence had been offered in the case 
by the plaintiff in support of said second count. The Court 
then stated that he was inclined to grant the said motion, but would 
withhold his decision until he was able to ascertain what further de¬ 
velopments might take place in the trial. 

Plaintiff's Counsel thereupon stated to the Court that he had no 
objection to the dismissal of the said second count, provided no testi¬ 
mony was later offered in the trial, either by the defendant or the 
plaintiff in rebuttal, which might make it essential that he rely on 
that count. 

Counsel for the defendant thereupon excepted to the Court’s ruling 
and the same was then and there noted by the Court upon its Minutes. 

Thereupon defendant to maintain the issues on his part joined, 
offered as a witness Alfred J. Ferris, who testified in substance that 
he lived and was doing a printing business in Philadelphia, Penn¬ 
sylvania; that he was a member of the firm known as "Ferris & 
Leach”, of which the plaintiff’s intestate was a partner at the time of 
his .death; that said firm had done certain printing for a Bureau 
known as the “Bureau of Commercial Economics’’: that he had had 
prepared from the books of his firm a statement of said account, 
which he himself had verified, and that the bills which he held in 
his hand were a correct statement of said account: that the said bills 
or amount were not offered in evidence; that the account was still 
wholly unpaid and was owing the firm of Ferris <fc Leach; that it 
stood charged on the firm's books against the Bureau of Commercial 
Economics; that Mr. Leach had not made any arrangements in his 
lifetime with witness to take over this account in his own name, or 
said anvthing to witness about so doing. 

Thereupon, defendant to further maintain the issues on his part 
joined produced as a witness A. M arris Boggs, who testified in sub- 
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stance that she was the Dean of the Bureau of Commercial Economics 
(a charitable organization and corporation with offices in the South¬ 
ern Building. Washington. D. C.) of which Mr. Holley, the defend¬ 
ant, was the President, and because of such association she was in¬ 
timately acquainted with defendant’s business affairs, especially with 
those connected with the conduct of the Bureau of Commercial 
Economics; that she knew Mr. Leach in his lifetime and had known 
him quite intimately from 1914. when she met him, up to the time 
of his death, as shortly after the acquaintance was formed, 

18 decedent became very much interested in the work of the 
Bureau and wanted to become the active manager of the 

Bureau; that a close friendship grew between the three of them and 
that Mr. Hollev and Mr. Leach had much admiration for the other; 
that Mr. Leach, through his close acquaintanceship with the witness 
and Mr. Holley, became very much interested in the work of the 
Bureau; that witness understood from decedent who told Mr. Holley 
in her presence, that he was a member of the printing firm of Ferris 
& Leach and that said decedent suggested that a certain literature 
which the Bureau was then using was not impressive enough and that 
a booklet and letter-heads worthy of the Institution should be gotten 
up; that witness suggested to him that the Bureau was a charitable 
organization and its supporters would think that all of the money 
was going into the printing, but Mr. Leach said to defendant and to 
witness that he would donate all the printing, but afterwards Mr. 
Leach went to Mr. Holley and said to him, when witness was there, 
that the printing bill was amounting to more than he haid expected 
and that as he had taken over in his own name the account of his 
firm with the Bureau and had personally assumed it, he thought that 
Mr. Holley ought to pay half of it and that he. Leach, should not be 
called upon to pay more than the other half: that decedent repre¬ 
sented the amount of the said printing bill at that time to be $3,000, 
and Mr. Holley had agreed to pay one-half of it: that Mr. Leach had 
told Mr. Holley to make out the note payable to ‘Theodore S'. Leach”, 
because he had personally taken over the firm’s printing account with 
the Bureau and Mr. Holley gave his note to decedent for $1,500; 
that later, decedent again came to the defendant, and in the presence 
of witness, stated to Mr. Hollev that the printing bill was to be more 
than he had anticipated and asked Mr. Holley to again go halves with 
him and Mr. Holley had agreed to stand one-half of this additional 
expense, and gave decedent notes payable to him, said Theodore S. 
Leach, for the one-half of this additional expense; that shortly after¬ 
wards on the first of July. 1917. decedent when on one of his weekly 
visits to Washington, told the defendant, in the presence pf witness, 
that certain property of his in Philadelphia was jeopardized. as fore¬ 
closure proceedings were being had against it, and he wanted defend¬ 
ant to give him a note embracing all the other notes he had 

19 already given him. which he could use in the atterript to save 
his property from this foreclosure, but Mr. Holley insisted 

that he would not sign the note asked for unless all his other notes— 
delivered to decedent prior to that time—were returned to him, and 
said decedent promised that he would look them up immediately 
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upon his return to Philadelphia and send them over to Mr. Holley, 
and upon this assurance being given the defendant, said decedent 
made out the note for $3,923.47 (the note in question) and left it in 
the office of the Bureau in the Southern Building for defendant’s 
signature,—he having gone out in the meantime.—and when he re¬ 
turned to his office, said defendant signed the note and mailed it to 
decedent in Philadelphia: that decedent did not send the old notes 
back to defendant as he had promised and never has returned them 
to him, and they are still outstanding and unpaid. 

On cross-examination witness testified that she was very intimately 
acquainted with decedent: that the note in suit was given to decedent 
by the defendant for his accommodation to enable him to prevent 
foreclosure of his Philadelphia property; that defendant had from 
time to time given plaintiff’s intestate certain notes which were given 
without any consideration whatever; that it was not a fact that all 
the notes given by Mr. Holley were given entirely for printing bill: 
that she remembered that Mr. Holley had given Mr. Leach a note 
back as early as 1915; that she was not certain as to the number or 
the amounts of these notes, but that she knew they were given with¬ 
out consideration and were only given as accommodation notes: that 
she had never kept, nor had Mr. Holley ever kept, any books or rec¬ 
ords to show what notes had been given by Mr. Holley to Mr. Leach, 
and that her only knowledge of same was her own recollection of the 
matter. Witness was then asked if it were not true that Mr. Leach 
had from time to time advanced certain sums of money, mentioning 
$200, $250 and $300 items, to Mr. Holley as loans: to which she 
replied that he had not: that while it was true that he had made sev¬ 
eral cash payments to Mr. Holley, they were made as donations to 
the Bureau of Commercial Economics and not to Mr. Holley person¬ 
ally. although they had been delivered to Mr. Holley. Witness fur¬ 
ther testified that because Mr. Loach was so much interested 
20 in the Bureau, lie had requested a letter from the Bureau to 
collect donations for the Bureau, and this letter had been fur¬ 
nished him. although witness did not know whether he had ever col¬ 
lected anything or not. Witness further testified that Mr. Holley 
had given Mr. Leach certain notes which were supposed to represent 
a certain half interest in the Ferris & Leach printing bill, after Mr. 
Leach had taken the whole account over in his own name: that the 


first note he gave wa< for $1500 as Mr. Leach stated the printing bill 
at that time amounted to $3,000 and Mr. Holley agreed to pay half 
of it. and gave his note to Mr. Leach when told that he. Mr. Leach 
had personally assumed it: that as to the note in suit, it had been 
given as an accommodation loan by Mr. Hollev to Mr. Leach, for 
the purpose of assisting him in some real estate deal in Philadelphia, 
and that no consideration whatever had passed for the giving of said 
note. W it ness was then asked as to how the odd amount mentioned 
in the said note in litigation herein, was arrived at to which she re¬ 
plied that at Mr. Leach’s suggestion he, Mr. Holley, had made the 
note in odd figures so that it would look as though it represented an 
actual transaction and was not given as a mere accommodation note. 
Whereupon the witness was shown the following letter, which, after 
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the signature thereto had been identified by witness as being that of 
the defendant herein, and after the same had been submitted to 
Counsel .for the defendant, was offered in evidence by the plaintiff 
and read to the jury, without objection, as follows: 


The Arlington, 

Washington. September 12jth, 1917. 

Mr. Francis S. Mcllhenny, 

16 Broad Street. Philadelphia, Pa. 

Dear Sir: 

I have just received your letter of the 10th. | 

The notes which I gave Mr. Leach were not accommodation notes 
but covered the amount advanced to me from time to tipie and the 
new one of July 1st was given to take the place of the others which 
he promised to return to me and which I have not received. 

The Educational Film Co. was organized under the Laws of 
21 the State of Delaware and at the time of its incorporation 
looked very promising but lack of capf/al to carry on the work 
caused it- to be embarrassed and its property wa< sold so I am in¬ 
formed and the company was extinguished by some process of law 
as the records of the State department, of Delaware will show. 

I never received any certificate of stock of the company or its suc¬ 
cessor and therefore was not liable for any of its debts las a stock¬ 
holder. 

The letter of which you speak was drafted by Mr. Leach who 
knew all the facts and was wanted by him to assist him id some deal 
he had on hand as he said. 

I shall certainly do all in my power to assist in the adjustment of 
his affairs and liquidate my indebtedness to his estate at the earliest 
moment but at the present time I am helpless. 

Mr. T .each assured me that I would not be pressed in tlhis matter 
and would be permitted to reduce it as I could. 

Yours very trulv. 

FRANCIS H(j)LLEY. 

Witness' attention was then called to the first part of the second 
paragraph of said letter in which it was stated that the notJe given on 
July 1st, 1917, and which is in suit, was not an accommodation note 
but covered the amount advanced to Mr. Holley from time to time; 
to which she replied that she-still adhered to her former |testimony 
that the note in suit was given absolutely as an accommodation note 
to help Mr. Leach in a real estate transaction, and was given with¬ 
out consideration. That Mr. Holley would not sign this! new note 
l>efore Mr. Ix?ach promised him that the old notes would! all be re¬ 
turned to him, but although decedent promised he would gather 
these old notes together immediately upon his return to Philadelphia 
and mail them to defendant, decedent never did so, notwithstanding 
Mr. Holley frequently wrote and spoke to him about attending to 
this, stating that he did not want his notes out in other people's hands 
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juid wanted them returned to him as promised; that on these' occa¬ 
sions when Mr. Holley would speak to decedent about the return of 
his old notes, decedent would say it would make no difference as all 
he had he was going to leave to the Bureau after his death. At this 
point the Court proceeded to ask the witness Boggs as to the amount 
of the notes given, as to the number and as to the consideration for 
the prior notes made and delivered by Mr. Holley to the decedent. 
She stated that she did not deaTly remember the number nor the 
amount, but she knew that certain notes had been given for one-half 
of the printing bill: that while it was very clear to her that 
22 there was never any consideration given for the notes made 
and delivered to Mr. Leach by Mr. Holley, outside of the 
printing bill, yet her mind was not clear as to tin* amount of the 
notes nor the number given. That there was a $l.d()0 note given first 
for half the printing, and when the printing came to more, as Mr. 
Leach stated to Mr. Holley. Mr. Holley gave some more notes, but 
whether three or four, witness could not remember, or just what they 
amounted to. although she thought about $1,700 or $2,000. The 
Court then asked Miss Boggs if demand had over been made of Mr. 
Holley for the payment of any of the notes which had been given 
back as early as Dio. or since that time, to which she replied that 
no demand had ever been made by anyone so far as she knew. The 
Court then asked witness if the note in issue was given to cover pre¬ 
vious notes given, to which she replied that this note had been given 
as she had previously stated—namely to assist Mr. Leach in a real 
estate transaction in Philadelphia. 

At the completion of her testimony the jury was respited until 
Monday. November 10th. 1010. at ten a. m. at which time, the de¬ 
fendant further to maintain the issues on his part joined, produced 
as a witness the defendant in person, who after identifying the note 
in suit was shown the letter dated September 12th. 1017. written 
by himself to Francis S. Mcllhenny. of Philadelphia, and wa- asked 
by his Counsel to explain what he meant l\v "the notes which* 1 gave 
Mr. Leach were not accommodation notes but covered the amount 
advanced to me from time to time**: to which question objection wa< 
made by plaintiff's Counsel on the ground that such testimony came 
within the limitation of Section 10:>4 of the Code of Laws of the 
District of Columbia: which objection was sustained by the Court, 
notwithstanding defendant's Counsel insisted that the bar of the 


statute had been removed by plaintiff when he put the letter in evi¬ 
dence. and any part of it. and especially that part of it which said. 
“I shall certainly do all in my power to assist in the adjustment of 
his affairs and liquidate my indebtedness to Ids estate at the very 
earliest moment but at the present time I am helpless." was neces¬ 
sarily opened up for examination and explanation by his so doing, 
but the Court still refused to permit said defendant to be examined, 
or allow him to testify over the objection of plaintiff's Counsel. 

23 whereupon defendant's Counsel took his exception, and the 
same was then and there noted by the Court upon its Minutes. 

24 Whereupon A. Marris Boggs was recalled and testified that 
since she was on the stand the previous Thursday, she had re- 
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called that Mr. Ilolley had given Mr. Leach the $1,500. bote to begin 
with for his half of the printing, and then later, wheh Mr. Leach 
stated the printing bill had increased defendant gave 'decedent six 
other notes aggregating $2.500—four $500 notes, and two notes for 
$250 each: that the $500. note had been made out to Mr. Leach be¬ 
cause he said he had taken over in his own name the printing account 
of Ferris & Leach for work done for the Bureau, as likewise were the 
notes for the increase of printing, although in fact ML Leach had 
never taken over the account in question in his own name, which 
was not known to the defendant or to witness until September 25, 
1917. after the death of Mr. Leach. When Mr. Ferrifc came over 
from Philadelphia to see witness and collect the bill agajinst the Bu¬ 
reau, as said account had never been transferred froim Ferris & 
Leach to Mr. Leach, as he had represented to defendant had been 
done, and the account still stood upon the books of Ferris & Leach 
against the Bureau; that the note in suit was given to cover all the 
prior outstanding notes given by defendant to Mr. Leayh, which it 
was agreed before the defendant would sign the note in suit, were im¬ 


mediately to be returned to defendant, but they never were, and de¬ 
fendant never received anything for the signing of said note in suit. 
Upon cross-examination, witness stated that she had not discussed 
the matter as to the consideration of the note in issue with Mr. Holley 
during the period between the adjournment andj her resum- 
25 ing her testimony, although she had. as she recalled discussed 
the matter with defendant's attorney. Whcreupop defendant 
rested. ! 


Plaintiff to further maintain the issues on his part joined, recalled 
William A. Smalley. j 

Witness was then asked to state, if he knew, the financial condi¬ 
tion of Mr. Leach at the time of his death and what it was for sev¬ 
eral years prior thereto; which question was objected to j by defend¬ 
ant's attorney as immaterial and irrelevant, without any bearing 
upon the issues being tried; but the Court overruled saijd objection 
saying that if the witness had personal knowledge of the fact, such 
testimony was competent; whereupon defendant's Counsel took his 
exception, and the same was duly noted by the Court uppn its Min¬ 
utes. • | 

Plaintiff witness then answered that he knew that deepdent was a 
poor man at the time of his death and his estate was heavily involved 
‘‘so that there is now only $700. left in the estate besides ^he note in 
suit”; that Mr. Leach was repeatedly attempting to borrow money 
from witness in his lifetime to lend to Mr. Holley despite the fact 
that witness warned him against so doing. 

26 Which said answer was objected to by defendants Counsel 
who thereupon moved to strike out the same, but ^ifter plain¬ 
tiff's Counsel had explained to the Court, that the question was asked 
and its answer obtained in order to meet the statement of the witness 
Boggs, who had testified that the intestate had made these voluntary 
contributions of from $200. to $300. as often as several times in the 
year, and could not have been made as contributions, blit were in- 
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tended as loans to Mr. Holley, a man in whom lie had placed great 
trust, the Court permitted the witness’ answer to stand; to which 
ruling defendant excepted, and said exception was then and there 
noted by the Court upon its Minutes. Plaintiff’s Counsel also offered 
to prove bv the witness as to what action had been taken bv him in 

Ate ^ 

the way of advertising against creditors of the estate and what efforts, 
if any,"he had taken to locate any outstanding notes which had been 
made by Mr. Holley, to which Counsel for the defendant objected; 
which objections were severally sustained by the Court. 

Plaintiff’s Counsel then announced he had closed his case. De¬ 
fendant's Counsel; thereupon moved the Court to direct a verdict for 
the defendant, on- the ground that there was not sufficient evidence 
to go to the jury, as the evidence offered by both sides showed that 
no consideration had been paid or given for the note in suit; but the 
Court overruled the motion and allowed the case to go to the jury, 
over the defendant's objection, to which exception was then and 
there taken and noted by the Court upon its Minutes. 

27 That after the Court’s charge to the jury, defendant's 

Counsel renewed each and every exception taken by him 
during the trial of the case, and thereupon, after each and all of the 
exceptions were duly taken, as aforesaid and entered upon the Min¬ 
utes of the Court before verdict given and before the jurv retired, 
counsel for the defendant then and there prayed the Court to sign 
and seal this Bill of Exceptions, and at the request of said counsel 
for defendant, the same is accordingly signed and made a part of the 
record in this case nunc pro tunc this 23rd dav of January. 1920. 

F. L. SIDDONS, 

J ustice. 

Mr. Wells and I have agreed to within Bill of Exceptions. 

LEONARD .T. MATHES. 

| Att’y for Deft. 

[Endorsed:] Law No. OHIO. William A. Smalley. Plaintiff, vs. 
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